
































































Janhit Abhiyan: Locating the reservation for Economically
 Weaker Sections in the Constitutional Scheme of India

Gaurav Mehrotra1

The concept of reservation for certain classes of people is one unique feature of the Indian Constitution. After 

independence, during the constitutional assembly debates, the drafters of the Constitution noted the oppression and 

discrimination faced by certain classes of society which led to social ostracization and educational backwardness for 

these classes of people. Consideringthis oppression, the drafters decided to insert sub-part (4) to Article 15  of the 

Constitution of India which allowed for special provisions to be made in favour of those classes of citizens who faced 

social and educational backwardness due to historical oppression. This paved the way for reservation policies in 

favour of SCs, STs and OBCs being implemented. Pertinently, such a policy as envisaged under Article 15(4) does not 

cover those persons who are part of the Unreserved category but are presently incapable of affording a quality 

education or social life. With a view to remedy this, the CentralGovernment in 1991, by way of an executive order, 

introduced a reservation of 10% in favour of those persons who were not covered by other reservation policies and 

were economically weak. This was struck down by the SupremeCourt in the judgement of Indra Sawhney vs. Union of 

India  wherein it laid down two major principles regarding reservation: 1) The total reservation cannot be more than 

50% of what is available; and 2) Reservation cannot be made on economic criteria alone. 

However, the law is always evolving as it attempts to shape how society is structured. The Sinho Committee was 

constituted in 2006 to look into the feasibility of providing reservation to Economically Backward Classes. The 

committee submitted its findings in 2010 wherein it noted that while the percentage of poor belonging to Unreserved 

category was outweighed by the percentage of poor in Reserved categories, those belonging to the Unreserved 

category were more ‘backward’ in other aspects such as literacy, malnutrition, health and hygiene etc  and in light of 

the same, recommended various steps to be taken by the government in order to allow economic and educational 

upliftment of those who were identified as Economically backward classes. In furtherance of these recommendations 

as well as the idea of economically uplifting the citizens as per Article 46 of the Constitution of India, the Government of 

India introduced the 103rd Constitution (Amendment) Act, 2019 by which Articles 15 and 16 of the Constitution were 

amended to allow policies favouring economically weaker citizens to be introduced. It is important to note that the 

amended Articles themselves stated that the policies could not reserve more than 10% of what was offered, a 

qualification which is not present in Article 15(4), 15(5) or 16(4) of the Constitution. Notably, in light of this Amendment 

Act, a Government Order dated 18.02.2019 was issued by the Uttar Pradesh Government which introduced a 10% 

reservation for persons whose annual family income was below Rs 8 lakhs, belonged to the Unreserved category and 

who were not otherwise excluded as per the qualifications in the Government Order itself. Being the first 
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implementation of the EWS Scheme, it gives a template for what may be implemented by other states. The salient 

features of the Order are the income limit fixed at 8 lakhs, the disqualifications based on land ownership and that the 

seats being reserved for the EWS would be added over and above the seats already reserved for other classes. 

Subsequently, in 2020, an Act known as Uttar Pradesh Public Service (Reservation for Economically Weaker 

Sections) Act, 2020 was enacted.

Upon passage of the 103rd Constitution (Amendment) Act by the Parliament, the same was challenged by way of a 

Writ petition filed before the Supreme Court. The Supreme Court framed the key issues of the matter as follows:

(1)  Whether the 103   Constitution Amendment can be said to breach the basic structure of the  Constitution by 

permitting the State to make special provisions, including reservation based on economic criteria?

(2)  Whether the 103  Constitution Amendment can be said to breach the basic structure of the Constitution by 

permitting the State to make special provisions in relation to admission to private unaided institutions?

(3) Whether the 103  Constitution Amendment can be said to breach the basic structure of the   Constitution in 

excluding the SEBCs/OBCs/SCs/STs from the scope of EWS Reservation?

In light of the arguments advanced by the parties, the Supreme Court by a majority of 3:2 held that reservation as a 

policy is an instrument of affirmative action by the State, it is meant to reduce the disadvantages of any class that faces 

disadvantages and consequently upift their status in society. Therefore, reservation which is based solely on 

economic criteria is not violative of the essential features of the Constitution nor does it damage the basic structure of 

the Constitution. Further, the Supreme Court held that the exclusion of the classes covered by Articles 15(4), 15(5) 

and 16(4) of the Constitution from the ambit of Articles 15(6) and 16(6) does not violate the Equality Code of the 

Constitution because it balances the requirements of non-discrimination and compensatory discrimination. Moreover, 

the Supreme Court held that the 50% cap on reservation is not inflexible, and it only applies to the reservations 

envisaged by Articles 15(4), 15(5) and 16(4) of the Constitution, and therefore an additional reservation of 10% being 

made for economically weaker section of society would not violate any essential feature of the Constitution. 
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